General Terms and Conditions of
HIMA ITALIA s.r.l.

I.

Scope
1. These General Terms and Conditions for the Supply of Products
and Services (“GTC“) shall apply to all sales of goods and
services of HIMA ITALIA s.r.l. („HIMA“), unless otherwise stated in
these GTC or in the order confirmation of HIMA.
2. These GTC shall apply exclusively. Diverging, conflicting or
supplemental general terms and conditions of trade or general
terms and conditions of purchasing of the customer shall only
become a part of the contract if and to the extent HIMA explicitly
agrees to their applicability in writing.
3. These GTC shall only apply vis-à-vis entrepreneurs.

II.

Scope of the Obligation of Performance upon Supply of
Products
1. The volume, quality and specifications of the good to be supplied
(hereafter also referred to as “Delivery Item”) shall exclusively be
laid down in the written description of HIMA and these GTC. Any
further details, including, but not limited to those given in prior
discussion, advertising and/or industrial standards, referred to
shall only become an integral part of the contract by explicit
written inclusion.
2. The quality defined in the specifications shall comprehensively
and finally define the characteristics of the Delivery Item. In
particular, public statements of HIMA, of the manufacturer, of their
assistants, consultants or third parties (e. g. public presentation of
product characteristics) shall not supplement or change these
specifications of the Delivery Item.
3. The contractual obligations shall neither include commissioning of
production plants nor the accomplishment of the economic
objectives the customer pursues by operating the production
plants. The customer shall exclusively bear the responsibility for
putting the plants into service, even if HIMA employees or persons
commissioned by HIMA are present for support.
4. The parties agree that, according to the state of the art, safety
related controls, operated through data processing programs
cannot run completely fail-safe. For this reason, it is necessary to
design the control in such a manner that fail-safe operation can be
accomplished at all times in order to ensure the necessary safety.
Any resulting interruptions in the production shall not constitute
any loss.
5. If the customer requests modifications regarding the agreed
scope, time or volume, subsequently, then such modifications
shall be agreed on with HIMA in advance in writing. In the event of
a reduction of the order volume, HIMA reserves the right to claim
liquidated damages in the amount of 15 % of the agreed
remuneration payable for the reduced percentage of the agreed
products and/or services. The customer and HIMA respectively
shall be free to prove a higher or lower amount of damages.

III.

Prices and Terms of Payment

1. Unless HIMA’s order confirmation provides otherwise, the
delivery shall be made “Free Carrier (FCA), Bruehl, Germany”
according to ICC Incoterm® 2010. Prices are, however,
exclusive of transport packaging and statutory value added tax.
Transport packaging shall not be taken back and title to them
shall pass to the customer. The customer is obliged to provide for
disposal of the packaging at its own costs.
2. If HIMA has also undertaken to carry out the erection or
assembly and unless agreed otherwise, the customer shall bear,
besides the agreed remuneration, any and all required incidental
expenses such as travel costs, costs of transport of tools,
personal luggage and daily allowances for the staff assigned by
HIMA.
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3. Payments shall be made net (without deduction) within thirty (30)
days after the invoice date. If the customer is in delay of payment,
HIMA shall be entitled to charge default interest in the amount
provided by law, aside from further claims for damages.
4. The place of performance of payment shall be HIMA’s registered
place of business. Payments shall be made free of transactions
charges to HIMA's bank account.
5. The customer may only set off claims that are undisputed or
have been determined by final court judgment. However, in the
event of defects of the Delivery Item, the reciprocal rights of the
customer remain unaffected.
6. If the customer is in default of payment despite formal notice of
seven (7) days or HIMA sees the risk of a substantial
deterioration in the customer’s financial situation, the outstanding
claims including any potential deferred claims HIMA has against
the customer shall fall due for immediate payment. Moreover,
HIMA has the right to deliver any outstanding items under the
contract only against advance payment or provision of a security.
HIMA reserves further rights.
IV. Reservation of Title
1. HIMA reserves title to the Delivery Item (hereinafter “Reserved
Property”) until receipt of all payments payable under the
business relationship with the customer. In the event of breach of
contract on the customer’s part, including but not limited to
default in payment, HIMA is entitled to take back the Reserved
Property.
2. The customer is obliged to treat the Reserved Property carefully;
the customer is particularly obliged to insure the Reserved
Property at original value sufficiently against fire, water damage
and theft at its own costs, and already now assigns its claims for
compensation under such insurance contracts to HIMA. Insofar
as maintenance and inspection works are required, the customer
must carry them out at its own costs in good time.
3. As long as ownership has not passed yet, the customer must
inform HIMA in writing immediately if Reserved Property is
pledged or exposed to any other third party interventions.
V. Supply
1. There are no fixed delivery periods. Delivery dates shall only be
binding if their binding effect has been confirmed by HIMA in
writing. Partial deliveries shall be admissible insofar as they can
be reasonably expected by the customer. The beginning of the
confirmed delivery periods requires clarification of all technical
questions and receipt of all documents, required permits and
approvals, including but not limited to, plans, to be supplied by
the customer in good time, as well as the customer’s compliance
with the agreed payment terms and any other obligations. If these
requirements are not met in good time, the delivery periods shall
be extended by a reasonable period of time; this shall not apply in
the event that HIMA is responsible for the delay.
2. If non-compliance with contractual obligation can be attributed to
force majeure of any kind, unpredictable operational, traffic or
shipment disruptions, fire damage, flood, unpredictable lack of
personnel, unpredictable lack of energy or raw materials or
adjuvants, lawful strikes, lawful lockouts, official decrees, or any
other hindrances the party obliged to perform is not responsible
for, then the relevant party shall be released from its obligation of
supply or acceptance for the duration and the extent of the
disruption. This shall also apply if the circumstances occur at a
subsupplier’s business. Neither shall the party obliged to perform
be responsible for the conditions above if they occur during an
existing delay. If, as a consequence of the disruption, the delivery
is exceeded by more than eight (8) weeks, then either party is

page 1 of 4

www.hima.com

entitled to withdraw from the contract and there shall be no claims
for damages in this regard.
The payment obligations of the relevant parties shall be excluded
from the provisions above.
3. If HIMA falls in default with the delivery, the customer may –
provided that it credibly establishes it suffered a loss from such
default – claim compensation of 0.5 % for each full week of delay,
but in total no more than 5 % of the price for the part of the
Delivery Item which could not be taken into service as intended
due to the delay.
4. If dispatch or delivery is delayed upon the customer's request by
more than one month after notice of readiness for dispatch is
given, then HIMA may charge warehouse costs to the customer in
the amount of 0.5 % of the price of the Delivery Item for each
additional month of delay that has started, but no more than 5 %.
The customer is entitled to prove that HIMA has suffered no or
lower warehouse costs. HIMA is entitled to prove that it has
suffered higher loss. The provisions regarding passing of risk shall
remain unaffected by the aforesaid.
VI.

IX.

X.
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Confidentiality
The customer shall keep any and all received drawings, calculations,
figures and other documents as well as any and all verbal and written
information strictly confidential and – unless advised for
accomplishing the purpose of the contract – shall not record or
exploit them in any way. They may be disclosed to third parties only
with the explicit written consent of HIMA. The obligation to
confidentiality shall remain in full force beyond the execution of the
individual contract. It shall only cease if and to the extent the
provided information and documents have become generally known.
The regulations above shall apply to documents of the customer
correspondingly.

Industrial Property Rights and Copyrights, Legal Defects
1. HIMA reserves the unrestricted exploitations rights under
property and copyright law to cost estimates, drawings,
calculations and any other documents (hereinafter jointly referred
to as "Documents").
2. Unless agreed otherwise, HIMA is obliged to supply the Delivery
Item free of third parties’ industrial property rights and copyrights
(hereinafter jointly referred to as "IPR") only in the country of
delivery or the agreed country of the end customer respectively.
If a third party asserts justified claims against the customer
based on the infringement of IPR with respect to the Delivery
Item provided by HIMA and used pursuant to the contract, then
HIMA shall be liable vis-à-vis the customer within the warranty
period as follows:
a. HIMA shall, at its own option and at its own costs, either
acquire a right to use the relevant delivery or modify it in such
a way that the IPR will no longer be infringed or replace it. If
doing so is impossible for HIMA at reasonable conditions, then

Liability
Unless agreed otherwise in an individual contract, HIMA shall be liable
as follows:
1. Cases of liability are defined by the statutory provisions.
2. HIMA shall be liable without limitation, according to the article
1229 of the Italian Civil Code.
3. Unless a case of the subsection above is concerned, HIMA's
liability in the event of negligent breach of rights duties arising
from the nature of the contract shall be limited to the amount of
twice the order value per damaging occurrence and year. Insofar
as the foreseeable risk of the contract does substantially exceed
the maximum liability amount, the parties may agree on a higher
liability amount – against an equivalent remuneration for HIMA's
assumption of risk – provided that insurance coverage can be
taken out for this. Without prejudice to the aforementioned, HIMA
shall not be liable to the customer for any loss of profits or
revenues, loss of or damage to data or information systems, loss
of contract or business opportunities, loss of anticipated savings,
loss of goodwill or any indirect, special or consequential loss or
damage.
4. Beyond that, HIMA's liability shall be excluded unless laid down
above otherwise.
5. The limitations and disclaimers of liability above shall also apply
insofar as the customer requests reimbursement of vain
expenditures in lieu of a claim for compensation of damages.
6. Insofar as liability of HIMA is excluded or limited, this shall also
apply to personal liability of the employees, staff, representatives,
corporate bodies and vicarious agents of HIMA.

Liability for Defects
1. It is a precondition of the customer’s claims for defect that the
customer has properly performed its duties owed by law to
examine the goods delivered and give notification of defects.
2. Claims for defects shall be excluded in the event of only marginal
deviations from the agreed quality, only marginal impairment of
usability, natural wear and tear or damage arising after the
passing of risk from incorrect or negligent handling, excessive
strain, inappropriate utilities, unsuitable building ground or
because of special external circumstances not anticipated under
the contract. Claims based on defects attributable to improper
modifications or repair work carried out by the customer or third
parties and the consequences thereof shall be likewise excluded.
3. If the Delivery Item are defective, HIMA is entitled to subsequent
performance in form of remedy of defects or by supplying a new
item free of defects at its own discretion. This shall not apply if the
customer had to take back the Delivery Item from his buyer as a
result of an asserted defect or if his buyer has reduced the
purchase price.
4. If cure has failed repeatedly, has been refused or cannot be
reasonably expected or not performed within a reasonable time
limit set for cure, then the customer is entitled to withdraw from
the contract, to reduce the remuneration. If the customer requests
compensation for damages in lieu of performance or intends to
repair the defect itself, then it is still required, that cure has failed
repeatedly.
5. Unless otherwise stated in the contract or in applicable law, the
warranty period for Delivery Item shall be twenty-four (24) months
after delivery.

VIII.

b. HIMA’s obligation to pay damages shall be governed by the
section "Liability" below.
c. HIMA’s obligations above shall only apply to the extent that
the customer immediately notifies HIMA in writing of the
claims asserted by the third party, does not admit an
infringement vis-à-vis third parties, and HIMA reserves the
right to all defensive actions and settlement negotiations. If the
customer ceases to use the Delivered Item in order to reduce
damages or for other important reasons, it is obliged to point
out to the third party that this cessation of use does not involve
any acknowledgement of infringement of IPR.
3. Claims of the customer shall be excluded to the extent the
customer is responsible for the infringement of IPR, including but
not limited to, if the infringement of the IPR is caused by specific
requirements of the customer, by an application not foreseeable
by HIMA or because the customer modifies the Delivery Item or
uses it together with products not supplied or authorized by
HIMA.
In the event of infringement of IPR, the claims of the customer
regulated in subsection 2 a. shall be governed by the provisions
of item VII of subsection 3 accordingly.

Passing of Risk
Unless explicitly agreed otherwise, the risk of accidental
destruction and accidental deterioration shall pass to the customer
according to ICC Incoterm® 2010 “FCA Bruehl, Germany”.

VII.

the customer shall be entitled to withdraw from the contract or
reduce the remuneration as provided by law.

XI.

Environmentally Compatible
Electronic Equipment

Disposal

of

Electrical

and

The customer shall assume the obligation to properly dispose of the
Delivery Item after the end of their use at customer‘s own expense in
accordance with the legal requirements.

page 2 of 4

www.hima.com

XII.

Export Provision and Export Control
HIMA's quotation and/or order confirmation („contract“) as well as
HIMA’s fulfilment of the contract shall be subject to the proviso
that an export license, which may be required for the contract and
the fulfilment, is granted and that the fulfilment is not prevented by
any impediments arising out of any applicable trade and customs
law requirements or measures by any governments or courts or
authorities (hereinafter together „fulfilment prohibitions“).
2. Should any fulfilment prohibitions come into force after HIMA's
conclusion of the contract with the customer and/or should an
export license be required but is not granted without HIMA’s fault,
HIMA shall be entitled to withdraw from or to terminate the
contract or to request an appropriate adjustment of the contract.
The same applies where the fulfilment prohibitions, without
HIMA’s fault, occur on the side of HIMA‘s contractually obliged
subcontractor or supplier.

1.

XIII.

Data Privacy
As far as legally allowed, HIMA shall be entitled to collect, to process
and to use the contact details and contract data generated in relation
with the contractual relation and to forward these details and data to
affiliated companies of HIMA.

XIV.

Place of Jurisdiction,
Performance

Applicable

Law

and

Place

of

1. All disputes shall be exclusively submitted to the competent court
in Milano (Italy).
2. The contract is governed by and construed with the laws of Italy.
XV.

Supplemental Conditions for the Provision of Software
The conditions contained in this section shall apply as a supplement
to the Terms and Conditions above for the provision of standard
software as a part of supplies. In the event of conflicting provisions
between the provisions below and the contents of the provisions
above of these GTC, the following provisions shall prevail.
1. Insofar as services and suppliers of HIMA include the provision
of HIMA software (computer programs), the customer shall be
granted the non-exclusive right for the intended use of the
software without restriction as to time and space on the agreed
devices and within the scope of the relevant purpose of the
contract.
2. For software that involves only a derived utilisation right for HIMA
and which is not what is called open source software (third party
software), the license agreements agreed between HIMA and
HIMA’s licensor (such as an end user license agreement) –
insofar as they concern the customer – shall prevail over these
GTC; HIMA will point out such license agreements to the
customer and make them available the customer upon request.
3. For open source software, the license agreement the open
source software is subject to shall prevail. HIMA will provide or
make available the source code to the customer only if the
license agreement of the open source software requires this.
HIMA will point out to the customer the existence and the license
agreement of the open source software made available and
make the license agreement available to the customer or, to the
extent as the license agreement requires it, provide it to the
customer.
4. Only deviations from the specifications proven by the customer
and reproducible deviations from the specifications shall be
deemed a material defect of the software. However, there shall
be no material defect if it does not occur in the most recent
version of the software made available to the customer and its
use can reasonably be expected from the customer. The
customer shall inform HIMA of any detected defects or faults of
the software even if they do not impair the intended use of the
software.
5. Copyright notices, serial number or any other identification
features must not be removed in any case.

XVI. Supplemental Conditions for Services
The conditions for services below shall apply as a supplement to the
provisions above of the GTC for all services (consulting, engineering,
assembly, maintenance, repairs etc.) rendered by HIMA. They shall
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apply both to pure services as well as for services related with the
supply of goods. In the event of conflicting provisions between these
provisions and the contents of the provisions above of these GTC,
the following provisions shall prevail.
1. Scope of Services
a. The scope and the content of the services shall be determined
by the relevant service agreement, the associated
performance specification, the relevant HIMA price list and
these GTC, which are all an integral part of the service
agreement. The scope and the content of services not agreed
in a service agreement (“single orders”) shall be governed by
the binding offer or the written order confirmation of HIMA, the
relevant HIMA price list and these GTC.
b. The applications developed by HIMA in general enable the
customer to make changes to these applications even during
ongoing operation by using the software supplied to the
customer.
HIMA explicitly points out that during such interventions, the
customer must guarantee the safety of the plant in another
manner. Carrying out changes during ongoing operation of the
customer's plants shall, in principle, not constitute a subject
matter of the services. Insofar as HIMA shall nevertheless
support the customer with interventions into the applications
during ongoing operation, an explicit separate written
agreement between the parties is required.
c. Insofar as the services shall be rendered for a service item
that has not been supplied by HIMA, the customer must point
out any existing IPR in the item when concluding the contract;
insofar as that HIMA is not responsible, the customer shall
hold HIMA harmless of any potential third party claims based
on IPR.
d. HIMA is entitled to assign third parties in order to perform its
contractual duties.
e. Unless agreed otherwise in the contract, spare parts or other
goods and items required in the course of the relevant
services to be rendered, shall be charged separately
according to the actually required expenditure and pursuant to
the HIMA price list as amended from time to time. The supply
of these spare parts or any other goods and items shall be
governed by these GTC of HIMA exclusively.
f. Additional services required shall be invoiced pursuant to the
expenditure and pursuant to the HIMA price list(s) as
amended from time to time.
2. Cost rates and terms of payment
a. Unless agreed otherwise by the parties, services shall be
charged pursuant to the HIMA price lists as amended from
time to time. The cost rates shall be exclusive of any and all
taxes, customs duties or charges payable under applicable
law. Any taxes, customs duties or charges imposed on HIMA
or the subcontractor of HIMA shall be paid or reimbursed by
the customer.
b. Journey times and travel costs shall be charged pursuant to
the HIMA price lists as amended from time to time.
3. Customer’s obligation to cooperate
a. The customer is obliged to comply with all relevant statutory
provisions on safety and health protection. In particular, the
items on which a service shall be performed shall not pose a
health hazard for the persons assigned by HIMA (such as:
NBC contamination). The customer shall inform HIMA's
service staff about any existing special safety provisions
insofar as they are of importance to the service staff.
b. The exact working time shall be coordinated with HIMA. In
particular, the customer shall be responsible for compliance
with the applicable employment laws including, but not limited
to rest times.
c. The customer is obliged to permit HIMA or a third party
commissioned by HIMA in order to perform its duties
unhindered access to the real estate designated in the service
agreement and all devices to be maintained. The customer
shall make any resources that may be required available to
HIMA free of charge.
d. The customer shall certify to HIMA the duration of the working
hours of the assembly staff on a weekly basis and the
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termination of the erection, assembly or commissioning
immediately.
e. If performance of services is delayed due to circumstances
HIMA is not responsible for, then the customer must bear the
costs for waiting time and any additionally required journeys of
HIMA and/or its assigned service staff correspondingly to a
reasonable extent.
4. Acceptance
a. For services where a specific success is owed or if
acceptance is agreed by contract, the customer shall carry out
the acceptance within two weeks after HIMA has announced
completion of the works. If this does not happen, acceptance
shall be deemed effected. Acceptance shall also be deemed
effected if the supply – possibly after termination of an agreed
test period - is put to use. This shall also apply to partial
services or partial deliveries to be considered as a final
service or delivery.
b. Acceptance may only be refused in case of defects preventing
the use until they have been rectified.
5. Claims for defects
a. If the service to be rendered by HIMA has a nature where a
specific success is owed, HIMA shall provide warranty as
follows: In the event of defective service performance, HIMA
shall be entitled and obliged to subsequent performance first.
If subsequent performance definitely fails, then the customer
may withdraw from the contract or reduce the remuneration or
claim damages pursuant to the subsection “Liability” above.
b. If no specific success is owed by HIMA, the following shall
apply: In the event of defective services performance, HIMA
shall be entitled and obliged to subsequent performance first.
In the event that subsequent performance fails, then the
customer shall be entitled to claim damages pursuant to the
subsection "Liability" above.
c. Damage as a result of natural wear and tear, defective
maintenance - unless executed by HIMA or a third party
commissioned by HIMA -, non-observance of provisions on
utilities, excessive or unsuitable strain, improper construction
and assembly works of third parties or of the customer and
any other external impacts and causes beyond HIMA's control
and responsibility shall be excluded from claims under
warranty.
d. Warranty shall lapse if the customer or third parties execute
modifications or repairs to the services without HIMA's prior
approval in writing.
6. Notice of termination
In the event of a notice of termination, HIMA shall be entitled to
remuneration of the performance already rendered as well as
reimbursement of the expenses and costs already incurred.
Unless HIMA is responsible for the notice of termination, HIMA
shall also be entitled to claim liquidated damages in the amount
of 15 % of the agreed remuneration attributable to the agreed
service’s part not yet rendered. The customer is entitled to prove
that HIMA has suffered no or lower loss. HIMA is entitled to
prove that it has suffered higher loss.
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According the Articles 1341 and 1342 of Italian Civil Code, the
following clauses are hereby specifically approved in writing,
after having been read: Article 2.3, 2.4, 2.5, 3.3, 3.5, 3.6, 6, 7, 8,
9,14,15.5,16

(the customer)
(Status as of 01.02.2019)

HIMA ITALIA S.r.l.
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